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Overview of BVI Dissenter Rights and Statutory Appraisal Process

1. Pursuant to section 179(1) of the BVI Business Companies Act (the “Act”), a member of a BVI company is entitled to payment
of the fair value of its shares upon dissenting from:

(0 a merger, if the company is a constituent company, unless the company is the surviving company and the member
continues to hold the same or similar shares;

(i) a consolidation, if the company is a constituent company;

(iii) any sale, transfer, lease, exchange or other disposition of more than 50 per cent in value of the assets or business of
the company, if not made in the usual or regular course of the business carried on by the company;

(iv) a redemption of his shares by the company pursuant to section 176; and
v) an arrangement, if permitted by the Court.
2. The right to dissent from a transaction can only be exercised by a member of the company. The effect of sections 2 and 78 of

the Act combined is that (a) a member, in relation to a limited company, means a shareholder and (b) a shareholder is defined as
a person whose name is entered in the company’s register of members as the holder of one or more shares, or fractional shares,
in the company.

The statutory process for exercising dissenter rights

3. A member’s entitlement to payment of the fair value of its shares is conditional upon that member validly dissenting from the
proposed transaction in accordance with sections 179(2) to (7) of the Act.

4. Section 179(2) provides that “a member who desires to exercise his entitlement under subsection (1) shall give to the company,
before the meeting of members at which the action is submitted to a vote, or at the meeting but before the vote, written
objection to the action; but an objection is not required from a member to whom the company did not give notice of the
meeting in accordance with this Act or where the proposed action is authorised by written consent of members without a
meeting.”

5. Section 179(3) provides that “an objection under subsection (2) shall include a statement that the member proposes to demand
payment for his shares if the action is taken.”

6. Accordingly, where a company convenes a meeting of members to vote on the proposed transaction, a registered shareholder
who desires to dissent and exercise its entitlement under sub-section (1) to payment of fair value of its shares must give to the
company, prior to the vote at the meeting, written objection to the proposed transaction (the “Written Notice of Objection”)
which includes a statement that the member proposes to demand payment for its shares if the action is taken. In this scenario,
the provision of a Written Notice of Objection is the first mandatory step which a member is required to take in order to validly
exercise dissenter rights under section 179(2).
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A Written Notice of Objection under section 179(2) is not required in one of two scenarios: (a) the company does not give the
member notice of the meeting of members in accordance with the Act or (b) the proposed transaction is authorised by written
consent of the members without a meeting.

Section 179(4) provides that: “within 20 days immediately following the date on which the vote of members authorising the
action is taken, or the date on which written consent of members without a meeting is obtained, the company shall give written
notice of the authorisation or consent to each member who gave written objection or from whom written objection was not
required, except those members who voted for, or consented in writing to, the proposed action.”

Pursuant to section 179(4) the company is required to give written notice of authorisation (“Written Notice of Authorisation”)
within the prescribed period to each member whose right to dissent from the transaction and exercise an entitlement to
payment of the fair value of its shares under section 179(1) remains intact. In addition to those members who were required to
give Written Notice of Objection under section 179(2) and failed to do so, the right of any member under section 179(1) is also
extinguished if a member voted for, or consented in writing to, the proposed transaction.

Section 179(5) provides that: “a member to whom the company was required to give notice who elects to dissent shall, within
20 days immediately following the date on which the notice referred to in subsection (4) is given, give to the company a written
notice of his decision to elect to dissent, stating (a) his name and address; (b) the number and classes of shares in respect of
which he dissents; and (c) a demand for payment of the fair value of his shares..

Only those members to whom the company is required to give Written Notice of Authorisation under section 179(4) have
a right to elect to dissent within the prescribed period by providing the company with written notice of election to dissent
under section 179(5) stating certain information including the number and classes of shares in respect of which it dissents and
a demand for payment of the fair value of its shares (“Written Notice of Election to Dissent”).

Where legal title to the shares are held in the “street name” of the broker or by a third party, the investor must ensure that the
Written Notice of Objection (if required) and the Written Notice of Election to Dissent are given by the registered shareholder.

Section 179(6) provides that “A member who dissents shall do so in respect of all shares that he holds in the company.”

In the matter of Nettar Group Inc v Hannover Holdings S.A. the BVl Court granted the following declarations sought by the
company:

(0 a member, in relation to a company, means a person whose name is entered in the company’s register of members as the
holder of one or more shares, or fractional shares, in the company;

(i) the right to exercise dissenter rights under section 179 of the Act is a right which attaches to a share in the company
which can only be exercised by the registered holder of that share;

(i) in order to exercise dissenter rights under section 179 of the Act a person must be the registered shareholder of the
share(s) in respect of which it seeks to dissent as at (i) the date of giving Written Notice of Objection pursuant to
section 179(2) of the Act or (ii) where an objection is not required under section 179(2) of the Act, the date of giving
Written Notice of Election to Dissent pursuant to section 179(5) of the Act; and

(iv)  reference in section 179(6) of the Act to a member who dissents shall do so “in respect of all shares that he holds in
the company” means all shares of the company for which the member is the registered shareholder as at (i) the date of
giving Written Notice of Objection pursuant to section 179(2) of the Act or (i) where an objection is not required under
section 179(2) of the Act, the date of giving Written Notice of Election to Dissent pursuant to section 179(5) of the Act.

Section 179(7) provides that: “Upon the giving of a notice of election to dissent, the member to whom the notice relates ceases
to have any of the rights of a member except the right to be paid the fair value of his shares.”

Pursuant to section 179(7), upon giving a Written Notice of Election to Dissent to the company, the dissenting member ceases
to have any of the rights of a member except the residual rights contained in section 179, i.e. the right to receive fair value for
its shares, and the right to institute proceedings on the ground that the proposed action of the company is illegal.
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The dissenting member’s restricted rights as a member only apply in respect of the shares for which it has validly exercised
dissenter rights. In the event that a person who is a dissenting member subsequently acquires other shares in the company then
no restrictions apply to the rights attaching to those other shares by virtue alone of dissenter rights having been exercised in
respect of different shares held.

The process for determining fair value
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The statutory mechanism for determining the fair value of the shares in respect of which any member has validly exercised
dissenter rights under section 179(1) is set out in sub-sections (8) and (9).

Pursuant to section 179(8), within seven days immediately following the expiry of the period within which the member may give
Written Notice of Election to Dissent, or within seven days immediately following the date on which the proposed action is
put into effect, whichever is later, the company shall make a written offer to the dissenting member to purchase its shares at a
specified price that the company determines to be fair value.

In the case of a redemption of shares by a company pursuant to section 176 of the Act, only sub-sections (1) and (8) to (11) of
the Act shall apply, with the written offer to be made by the company to the dissenting member pursuant to subsection (8) to
be made within seven days immediately following the direction given to a company pursuant to section 176 to redeem its shares.

The parties then have 30 days to seek to agree a price to be paid (the “Statutory Negotiation Period”). If the parties cannot
agree on a price within 30 days, then within the subsequent 20 day period under section 179(9):

(@) the company and the dissenting member shall each designate an appraiser;
(b) the two designated appraisers together shall designate a third appraiser;

(©) the three appraisers shall fix the fair value of the shares as of the close of business on the day prior to the date on which
the company’s members authorized the transaction (the valuation date of the shares to be appraised), excluding any
appreciation or depreciation directly or indirectly induced by the action or its proposal, and that value shall be binding
on the company and the dissenting member for all purposes; and

(d) the company shall pay to the member the amount in money upon the surrender by it of the certificates representing its
shares

The Act provides for each of (a) to (d) to be completed within the prescribed 20 day period, with section 179(10) providing that
shares acquired by the company pursuant to the appraisal action shall be cancelled, unless the shares are shares in a surviving
company, in which case they shall be available for re-issue.

In Brantley Inc. v Antarctica Asset Management Ltd the BVI Court held that (i) the appraisal process provided for in section
179(9) cannot commence until after the expiry of the 30 day statutory negotiation period under section 179(8); (i) the appraisal
process has to take place immediately after the expiration of the 30 days and be completed within 20 days; and (iii) the member
remains a member of the company until the process stipulated in section 179 is completed, albeit a dissenting member has only
a residual right to the procedures outlined in section 179 and the right to institute proceedings on the ground that the action
of the company is illegal. The dissenting member is still a member of the company but it is not entitled to all the rights that a
member of a company would otherwise have.

In Prince Faisal v PIA Investments, the BVI Court confirmed that the parties are able to contract out of or modify the appraisal
process under section 179 of the Act by consent, and as such the parties are able to extend the 20 day appraisal period by
agreement. The court did not address the scenario where the appraisers are unable to fix fair value within the prescribed period
for any reason but it is likely that the appraisers would need to seek an extension from the Court unless the parties are willing
to consent to the same.
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The meaning of fair value
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Section 179(9) provides for a statutory valuation date of the close of business on the day prior to the date on which the
company’s members approved the proposed transaction. The sub-section also provides that the valuation shall exclude any
appreciation or depreciation directly or indirectly induced by the action or its proposal.

Other than that, there is no statutory guidance on how fair value is to be determined and it is left to the three appraisers to agree
upon the process, acting by a majority in the absence of unanimity. The BVI court is not involved in the appraisal and does not
determine fair value. Whilst the Act does not provide for who can and cannot act as an appraiser the individuals appointed will
typically be valuation experts from reputable accountancy firms. Whatever the appraisers determine, acting as a majority in the
absence of unanimity, to be fair value is final and binding on the parties.

The court will only intervene in the appraisal process where there has been fraud or collusion on the part of the experts. The
court can also review a jurisdictional error made by experts in an expert determination. An example of a jurisdictional error which
would not be binding on the parties is where the appraisers have valued the wrong number of shares by mistake
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