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CAYMAN ISLANDS

Cayman Islands

Guy Manning, Mark Goodman and Kirsten Houghton

Campbells

Litigation

1 Whatis the structure of the civil court system?

The main civil court of first instance is the Grand Court of the Cayman
Islands (the Court), which sits full time with between six and eight judges,
recruited from the Cayman Islands and other Commonwealth jurisdic-
tions. The Grand Court has a specialist Financial Services Division, which
deals with cases concerning mutual funds, exempt insurance companies,
financial services regulatory matters, applications relating to trusts, cor-
porate and personal insolvency, enforcement of foreign judgments and
arbitral awards and applications for evidence pursuant to letters of request
from other jurisdictions. Grand Court cases are almost always dealt with
by a judge sitting alone.

Appeals from the Grand Court are heard in the Cayman Islands Court
of Appeal, which generally sits three or four times a year (and can, on
payment of enhanced fees, be convened more often to deal with urgent
matters). The Court of Appeal has a bench of approximately six justices
of appeal, all of whom are recruited from outside the Islands and are
usually sitting or retired superior court judges or justices of appeal from
other Commonwealth nations. The Court of Appeal usually sits with a
panel of three justices of appeal.

Appeal from the Court of Appeal is to the Privy Council in London.

Certain small civil claims worth less than CI$20,000 (approximately
US$24,500) can be dealt with by a magistrate in the Summary Court.

2 Whatis the role of the judge and the jury in civil proceedings?

Proceedings in the Grand Court are usually adversarial in nature, and the
judge does not normally have an inquisitorial role. The judge will listen
to the evidence and legal submission of the parties, and make a reasoned
decision, which is often handed down in written form. Section 21 of the
Judicature Law provides that a party may apply to the Court for the case to
be tried by a jury (of seven), but this course of action is exceptional.

3 What are the time limits for bringing civil claims?

The Limitation Law provides that the time limit for bringing civil claims in
tort (apart from defamation and personal injuries) and contract is six years
from the date of accrual of the cause of action. Claims brought in equity
(such as claims for breaches of fiduciary duty) will usually be subject to a
six-year period by analogy. Claims brought in relation to documents under
seal have a 12-year limitation period. The time limits may be extended in
cases of fraud or deliberate concealment of the facts giving rise to a claim.

It is possible for parties to enter into ‘standstill’ agreements, to sus-
pend the running of time, and a party may elect not to take advantage of a
limitation defence if it wishes.

4 Arethere any pre-action considerations the parties should
take into account?

There are no formal or mandatory pre-action steps that must be under-
taken prior to the issue of proceedings, although a party’s pre-action
conduct might be a factor that the Court may take into account at the con-
clusion of the proceedings in the exercise of its discretion when making
costs orders. Parties may bind themselves by contract to seek to resolve
disputes by mediation or other forms of alternative dispute resolution
before issuing proceedings if they choose to do so.

There is only very limited scope for compelling pre-action discovery.
In rare cases, usually where a complainant knows that a wrong has been

www.gettingthedealthrough.com

committed against him or her, but is unaware of the precise identity of the
wrongdoer, and a third party through no fault of his or her own has become
embroiled in the tortious act, the court may order the third party to disclose
information concerning the tort and the wrongdoer by making a Norwich
Pharmacal order, following a line of cases first developed in England. Anton
Piller (or search) orders are also available in appropriate cases.

5 How are civil proceedings commenced? How and when
are the parties to the proceedings notified of their
commencement?

Most civil cases are commenced by the issue of a writ by the plaintiff.
Certain kinds of cases are started by originating summons (in cases where
the facts of the matter are unlikely to be in dispute, or where that procedure
is required by legislation). Insolvency proceedings are begun by petition.
It is the plaintiff’s (or petitioner’s) responsibility to serve the other parties
with the originating process once it has been issued by the Court office.
Originating documents are generally valid for four months from the date of
issue (or six months, where the document is required to be served abroad
and permission is granted by the Court to do so). Originating process
must generally be served personally by delivery to the hands of the indi-
vidual. Originating process may be served on a Cayman Islands company
by delivery to its registered office in the Cayman Islands. If a party cannot
be found, the plaintiff may apply to the court for permission to serve the
document by an alternative method, for example, by advertisement in a
local newspaper.

6 Whatis the typical procedure and timetable for a civil claim?

In an action commenced by writ, the plaintiff must prepare a ‘statement of
claim’ setting out the facts upon which his or her cause of action is based.
This statement of claim may either be indorsed on the writ, or presented
as a separate document (known as a ‘pleading’). If the statement of claim
is not indorsed on the writ, the writ must contain a short statement giving
sufficient information to the defendants to identify what the action is about
(known as a general indorsement). Once the writ is served, the defendants
have 14 days (or longer if the writ is served abroad), to file an acknowledg-
ment of service with the Court office. Once that is done, if the statement
of claim was served with the writ, the defendant has 14 days (or such other
period as the parties agree or the Court directs) to file and serve a defence,
which may also include a counterclaim. The plaintiff has a period of time
(again, 14 days or such other period to file and serve a reply and defence to
counterclaim if necessary). At this point, the pleadings are deemed to be
‘closed’ and the plaintiff must file a summons for directions with the Court
within one month. The summons for directions is the parties’ opportunity
to formulate a timetable for the remainder of the action. They may either
agree directions for discovery of documents, oral discovery and inter-
rogatories (if any), exchange of witness statements and experts’ reports (if
required) and a pretrial timetable for the preparation of trial documents,
legal submissions and other matters. Simple cases can be completed in this
way in a fairly short timescale (say, six to nine months), but complex mat-
ters, particularly if they are multiparty and multijurisdictional, can take
much longer.

Matters begun by originating summons and by petition are usually
dealt with on the basis of affidavit, rather than oral, evidence, and can often
be completed more quickly. A key factor in the length of time it takes to
complete a case is the availability of court time, which can be limited.
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7 Canthe parties control the procedure and the timetable?

To a large extent, they can. Parties will often agree the case management
timetable without the need for a hearing on the summons for directions
and can agree to vary the timetable by consent while it is running its course.
In the event of non-compliance with a timetable, the parties can apply to
the Court for orders imposing sanctions (‘unless’ orders) in the event of
further non-compliance.

8 Isthere a duty to preserve documents and other evidence
pending trial? Must parties share relevant documents
(including those unhelpful to their case)?

Cayman Islands litigation is based on the pre-1999 English procedures,
and preservation and discovery of relevant documents forms an important
part of the process. An attorney has a personal obligation as an officer of
the Court to ensure that his or her client complies with his or her obliga-
tions concerning discovery.

9 Are any documents privileged? Would advice from an
in-house lawyer (Whether local or foreign) also be privileged?

Several categories of documents attract privilege, including legal profes-
sional privilege (legal advice that would be privileged whether or not litiga-
tion was in train), litigation privilege (which protects documents generated
asaresult of contemplated or pending litigation), incriminating documents,
documents which would be injurious to the public interest, and ‘without
prejudice’ communications. Legal advice (as opposed to other more general
advice) given by in-house counsel will be protected by legal professional
privilege provided that the circulation group is sufficiently contained so
that the dissemination of the advice within an organisation cannot be con-
strued as a waiver of that privilege.

Documents that are confidential, and fall within the scope of the
Confidential Relationships (Preservation) Law may not be disclosed with-
out the permission of the party to whom the confidence attaches, unless
the Court orders otherwise.

10 Do parties exchange written evidence from witnesses and
experts prior to trial?

Generally speaking, yes. It is usual at the summons for directions stage
for the parties to agree, or the Court to order, that statements of witnesses
of fact be mutually exchanged on a date certain after time for considera-
tion of documents and information obtained by discovery. Thereafter, a
timetable will be set for the exchange of experts’ reports, which can either
be simultaneous, or sequential, depending on the nature of the case, for
without prejudice meetings of experts to take place to attempt to narrow
the issues in dispute, for the composition of a joint statement of experts
of like discipline, to set out areas on which they are agreed, on which they
disagree, and if they disagree the reasons why. It is then often agreed or
directed that the experts may serve supplemental experts’ reports dealing
with matters that have arisen during the course of their discussions.

11 Howisevidence presented at trial? Do witnesses and experts
give oral evidence?

The principal method for giving evidence at trial, whether factual or
expert, is orally in person. Facilities can be made available for overseas
witnesses to give their evidence by video link or Skype. Each witness will
give his or her evidence ‘in chief’ (usually by confirmation that the mat-
ters set out in his written, signed statement or report are true to the best
of his or her information and belief, making any corrections or clarifica-
tions and usually being asked a few questions by his or her own counsel).
Then the witness will be cross-examined by opposing counsel, and his or
her party’s counsel may ask questions in re-examination, in order to seek
to clarify or correct matters that have arising in cross-examination.

12 What interim remedies are available?

A broad range of interim remedies is available, including freezing injunc-
tions, Anton Piller (search) orders, and orders for interim payments. As a
result of a series of cases in the Grand Court, in 2015 the Grand Court Law
and Rules were amended to provide that the Court may now grant interim
relief in the absence of substantive proceedings in the Islands to make it
easier for the Court to grant interim reliefin support of foreign proceedings.
The Grand Court Rules also permit a number of other interim
remedies, such as applications for default and summary judgment, and
applications to strike out proceedings or pleadings on various grounds.
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In corporate insolvency proceedings liquidators may be appointed
on a provisional basis, either for the purpose of promoting a restructuring
(and avoid an official liquidation) or in order to protect assets or prevent
mismanagement pending the hearing of the winding-up petition or both.

13 What substantive remedies are available?

Apart from damages, the Court has jurisdiction to grant a number of other
remedies, including permanent injunctions, declarations, accounts and
enquiries and restitutionary remedies. Aggravated and exemplary dam-
ages are available, but rarely awarded. Interest is payable on damages
either pursuant to contractual arrangements (if any) or at a statutory rate
(which is varied from time to time) pursuant to the Judicature Law.

Corporate insolvency procedures may lead to winding-up orders, or
a range of alternative orders pursuant to section 95(3) of the Companies
Law, if grounds for winding up are established, but the Court is of the view
that another remedy, such as the purchase of the petitioner’s shares by the
objectors, is more appropriate.

14 What means of enforcement are available?

Enforcement of money judgments within the jurisdiction can be under-
taken by way of execution against goods (a writ of fieri facias), garnishee
proceedings (to capture debts owed to the judgment debtor), charging
orders over real estate or other property such as shares in Cayman Islands
companies (which lead to orders for the sale of the property), the appoint-
ment of a receiver, sequestration or attachment of earnings. Disobedience
of a court order such as an injunction can lead to committal. Winding-up
or bankruptcy proceedings can also be started using a judgment debt (and
on other grounds).

15 Are court hearings held in public? Are court documents
available to the public?

Trials of writ actions and final hearings of petitions and originating sum-
monses are held in open court and are accessible by the public. Other
hearings, including most applications for directions, interim relief and
case management are held in chambers, but members of the public may
apply to the Court for permission to attend, or can attend by agreement
of the parties.

Court documents are not generally available to members of the pub-
lic, but those interested can apply to the Court for permission to inspect
the court files. A recent practice direction permits the clerk of the court to
determine such applications administratively, unless he or she considers
that the matter should be referred to a judge. The applicant must provide a
concise statement of the reason for the request to inspect.

16 Does the court have power to order costs?

The Court has power to order costs, and has a very wide discretion in so
doing, although the presumption is that the losing party will pay the suc-
cessful party’s costs. Unless the amount of costs is agreed between the
parties, the costs are referred to the clerk of the court, or his or her nomi-
nee, for assessment by way of taxation, pursuant to Order 62 of the Grand
Court Rules and the Court Costs Rules and Practice Directions. Costs are
payable either on the ‘standard’ basis (the successful party bearing the
burden of showing that its costs were reasonable), or on the indemnity
basis if the Court is satisfied that the paying party has conducted the pro-
ceedings (or that part of them to which the costs order relates) improperly,
unreasonably or negligently. If indemnity costs are awarded, the burden
of proof shifts to the paying party to establish that the costs were unrea-
sonable. If standard costs are awarded, the Court Costs Rules provides
upper limits for the hourly rates of attorneys based on seniority, and for
certain disbursements. Rules exist to prevent the duplication of effort by
attorneys if overseas attorneys (usually Queen’s Counsel) are retained.
Brief fees and refreshers (barrister’s per diem rates) are not recoverable,
and barristers’ time must be accounted for in time units.

The Court has power to order a claimant to provide security for costs
on application by the defendant, and frequently does so. It also has power
to order a defendant to provide security for the costs of a counterclaim.
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17 Are ‘no win, no fee’ agreements, or other types of contingency
or conditional fee arrangements between lawyers and their
clients, available to parties? May parties bring proceedings
using third-party funding? If so, may the third party take a
share of any proceeds of the claim? May a party to litigation
share its risk with a third party?

The common law rules of champerty and maintenance are still in effect in
the Cayman Islands. This means that, unless special precautions are taken,
funding arrangements, which are quite common, can have adverse conse-
quences for the funder and the party, such as the making of costs orders
directly against the funder rather than the party, and enhanced require-
ments for security for costs.

There is currently no legislation concerning funding arrangements,
which is a matter of concern due to the limited resources applied to govern-
ment sponsored legal aid and because it causes additional complications in
insolvency matters.

Following the English model, parties have attempted to introduced
types of funding arrangements privately, often in the form of ‘conditional
fee agreements’ (if the claimant does not win the case, the attorneys take
no payment, but if they do, the attorney takes his or her fees with a per-
centage uplift to compensate for the risk). Any such arrangement must be
approved in advance by the Court. In ordinary civil claims, the matter was
brought to a head by the decision of the Court of Appeal in 2012 in Barrett
v AG of the Cayman Islands [2012] 1 CILR 127, where the Court held that a
winning plaintiff could not recover the uplift from a paying defendant, or
possibly even the amount of his of her basic fees. The Court of Appeal indi-
cated that legislative reform was required to clarify the position. This has
not yet occurred but, in December 2015, the Law Reform Commission pub-
lished a discussion document and a draft Private Funding of Legal Services
Bill. The Bill provides not only for contingency and conditional fee agree-
ments but also for litigation funding agreements under which third parties
can fund litigation in return for a share of the proceeds.

In an insolvency context, it is already permissible for a liquidator to
apply to the court to sanction a conditional fee agreement for the payment
of litigation attorneys’ fees. In the recent decision of Hon. Justice Andrew
Jones QC in In the matter of ICP Strategic Credit Income Fund Limited [2014]
1 CILR 314 the question of litigation funding in a corporate insolvency con-
text was considered in some detail. The judge held that there was noth-
ing to prevent the liquidators from assigning the ‘fruits of the action’ to a
third party. The liquidators were not entitled under the Companies Law
to assign a cause of action that was personal to the company or to assign
the proceeds of an action which had been vested in them in their role as
liquidators (eg, a statutory preference claim). Such a claim did not form
part of the company’s property, which was limited to the property owned
by the company at the time that it entered liquidation, and any assign-
ment of the liquidator’s fiduciary power would necessarily be contrary to
public policy. Further, any funding agreement that gave the third party
the ability to control the litigation, including by indirectly exerting undue
influence or control, would be void on the grounds of maintenance and
champerty. Such an agreement risked the integrity of the litigation process
and, accordingly, corrupted public justice. The party who provided the
funding must not, therefore, be entitled to terminate the contract, cease
paying the legal fees or cease providing legal services. Further, it must
not be able to insist upon the continuation of the legal claim if the liquida-
tors no longer wish to pursue it, or demand payment for services already
rendered should the liquidator decide to discontinue the action.

Aside from the above, all manner of different funding arrangements
are now being utilised. Common arrangements in the insolvency con-
text (with the approval of the Court) include those where the funder will
advance funding at very attractive (to the funder) rates of interest and will
also obtain a percentage of any damages or judgment sum recovered.

Pure contingency fee arrangements by which attorneys obtain a per-
centage of the recoveries in litigation remain illegal and contrary to public
policy in Cayman Islands, although the Court will authorise liquidators
to enter into such arrangements with foreign attorneys for the purpose of
foreign proceedings, provided that they are permissible in the applicable
foreign jurisdiction.

18 Isinsurance available to cover all or part of a party’s legal
costs?

Legal expenses insurance is uncommon, whether before or after the event,
but is permissible.

www.gettingthedealthrough.com

19 May litigants with similar claims bring a form of collective
redress? In what circumstances is this permitted?

The Cayman Islands does not have a form of ‘class action’ as the term is
understood in the United States. However, it is possible for parties with
the same interest in proceedings to bring ‘representative proceedings’, in
which one person acts as the plaintiff, on behalf of the group. Defendants
can also be sued in a representative capacity. Use of this procedure in the
Cayman Islands has historically been rare in ordinary litigation, although it
is adopted more regularly in insolvency proceedings.

20 Onwhat grounds and in what circumstances can the parties
appeal? Is there a right of further appeal?

Parties have an appeal from a ‘final’ order (for example, a judgment fol-
lowing a trial) as of right. Appeals from interlocutory or interim orders are
possible with the permission of the Court, which must initially be sought
from the first instance Grand Court Judge at the hearing of the applica-
tion in question, or an application must be made by summons within
14 days of the decision appealed against. The applicant must show that
there are arguable grounds for appeal, whether as a result of an error of
law, or fact, or mixed fact and law. If the Grand Court judge refuses permis-
sion, a written, and then an oral, application may be made to the Court of
Appeal, often represented by a single judge of the Grand Court sitting as
a justice of appeal for that purpose. The Court of Appeal Rules were sig-
nificantly improved and updated in 2014, particularly with regard to the
procedures for obtaining leave to appeal. Leave must now be obtained to
appeal from the Court of Appeal to the Privy Council, although in the case
of appeals from final orders, this is largely a formality. The Privy Council
has recently issued a series of amended Practice Directions governing its
procedures and these are available on its website.

21 What procedures exist for recognition and enforcement of
foreign judgments?

Foreign judgments are currently enforced at common law, by the issue
of a writ based upon the unpaid foreign judgment debt. These proceed-
ings must be initiated in the Financial Services Division. The Law Reform
Commission has suggested various amendments to the largely redundant
Foreign Judgment Reciprocal Enforcement Law (which only applies to
certain courts of Australia) to make reciprocal recognition of foreign judg-
ments more easily available, but these have not yet found favour with the
legal and financial services community and a bill put forward in 2014 to
legislate for these changes has not yet been enacted.

22 Are there any procedures for obtaining oral or documentary
evidence for use in civil proceedings in other jurisdictions?

Apart from the interim orders referred to above, and subject always to
the provisions of the Confidential Relationships (Preservation) Law also
referred to, the Grand Court will supervise formal letters of request from
foreign courts, and will also conduct depositions pursuant to letters of
request in some circumstances.

Arbitration

23 Isthe arbitration law based on the UNCITRAL Model Law?
The Arbitration Law 2012 is based on the UNCITRAL Model Law.

24 What are the formal requirements for an enforceable
arbitration agreement?

Generally speaking, an enforceable agreement must be in writing signed
by the parties, or contained in a series of communications that provide a
record of the agreement. Arbitration agreements can also arise if pleaded
in a court document and not denied by the opposing party. Further, if
parties agree orally by reference to terms which are in writing and which
incorporates an arbitration clause, that arbitration clause is deemed to be
an agreement in writing.

25 Ifthe arbitration agreement and any relevant rules are silent
on the matter, how many arbitrators will be appointed and
how will they be appointed? Are there restrictions on the right
to challenge the appointment of an arbitrator?

If the contract is silent as to the appointment of an arbitrator, the parties
are free to agree the identity and number of arbitrators. If they cannot do
so, the Arbitration Law provides for a default position of a single arbitrator.
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Update and trends

As described above, there are legislative proposals in hand for
reform of litigation funding and enforcement of foreign judgments.
The Judicial Administration is working on a mediation scheme for
family cases, which it is hoped may be extended in due course to
other civil matters. Additionally, the Cayman Islands government
has recently started a consultation process for a new multi-
disciplinary Court Centre.

If the parties are unable to agree on the identity of an arbitrator or arbitra-
tors, the Arbitration Law provides for the ‘appointing authority’ (currently
the Grand Court) to appoint the arbitrators on application and with regard
to a number of factors such as the subject matter of the dispute, the avail-
ability of the arbitrator, the identity of the parties, any suggestions made
by the parties, any qualifications requested by the agreement of the parties
and any other factor likely to secure the appointment of an independent
and impartial arbitrator. Sections 18 to 20 of the Arbitration Law provide
a mechanism to challenge the appointment of an arbitrator on grounds
of lack of impartiality, independence, or agreed qualifications, ill health,
failure or refusal to conduct the proceedings or delay. The application is
made to the tribunal in the first instance, and then to the Grand Court,
Financial Services Division. There is no appeal from an order of the Grand
Court in this instance.

26 Does the domestic law contain substantive requirements for
the procedure to be followed?

The Arbitration Law provides in general terms that the tribunal shall act
fairly and impartially, allow each party a reasonable opportunity to present
his case, conduct the arbitration without unnecessary delay and conduct
the arbitration without incurring unnecessary expense. It also provides for
majority decisions in tribunals with more than one member if the parties
so agree. Other than those general guidelines, the parties are largely free
to agree the procedure and rules of evidence and law to be adopted by the
tribunal. If they do not agree, the Arbitration Law contains a series of
default procedures and powers that the tribunal must adopt.

27 Onwhat grounds can the court intervene during an
arbitration?

Apart from the provisions concerning the appointment and removal of the
tribunal, the Court has a number of powers in relation to the conduct of an
arbitration including powers to stay legal proceedings brought in contra-
vention of an arbitration agreement, to order that interpleader proceedings
be determined in accordance with any relevant arbitration agreement, to
extend time for commencing arbitration proceedings if limits imposed by
the contract would cause undue hardship, to review a tribunal’s positive
finding as to its own jurisdiction, to enforce a tribunal’s orders and direc-
tions, including security for costs and interim relief, to issue a subpoena
to compel a witness to attend at arbitration, and to compel that person
to attend before the court for examination if he or she fails to comply or
produce documents, to order security for the amount in dispute, to grant
interim relief, including for prevention of dissipation of assets (or grant any
other interim injunction or interim measure), to enforce interim measures
granted by the tribunal, to extend time for making an award, to enforce
consent awards, to assess (tax) the costs of the arbitrator in certain cir-
cumstances, to make awards of costs in the event arbitration proceedings
are aborted and to make provision for the costs of the arbitration so that
an award may be released, to order property recovered as a result of the
arbitration to stand as security for legal fees, to determine any substantial
question of law in the course of the proceedings, to enforce the award as
if it were a judgment of the Court and to set aside the award if a New York
Convention ground is made out. Many of these powers can be excluded by
agreement of the parties.

28 Do arbitrators have powers to grant interim relief?

Unless the parties agree otherwise, the tribunal has power, by section 44
of the Arbitration Law, to grant interim relief to maintain or restore the
original position of the other party pending determination of the dispute;
take action that would prevent, or refrain from taking action that is likely
to cause, current or imminent harm or prejudice to the arbitral process;
provide a means of preserving assets out of which a subsequent award may
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be satisfied or preserve evidence that may be relevant and material to the
resolution of the dispute.

29 When and in what form must the award be delivered?

Unless otherwise agreed by the parties, the tribunal may make more than
one award at different points in time during the proceedings. If it makes
multiple awards, the tribunal must specify in the award the issue, claim or
part of a claim that is the subject matter of a particular award.

Awards are required to be in writing and signed - in the case of a sole
arbitrator, by the arbitrator him or herself or, in the case of two or more
arbitrators, by all the arbitrators or the majority of the arbitrators if the
reason for any omitted signature is stated. The award must give reasons
for the decision, unless the parties have agreed that reasons are not nec-
essary or the award is an award on agreed terms. The date of the award
and the seat of the arbitration must be stated in the award and the award
will be deemed to have been made at the place of the arbitration. After the
award is made, a copy of the award signed by the arbitrators must be deliv-
ered to each party. At the request of any party to an arbitration agreement,
the appointing authority may certify an original award registered with it,
certify a copy of any relevant original arbitration agreement or arrange
for the translation and sworn certification of any award or agreement not
stated in the English language.

30 Onwhat grounds can an award be appealed to the court?

A party may, with the permission of the Court, appeal to the Court on a
question of law arising out of an award. The parties may contract out of
the right to appeal if they wish. The Arbitration Law sets out a number of
factors to be considered by the Court when granting permission to appeal
and the Court may not grant permission unless it is satisfied that the deter-
mination of the question will substantially affect the rights of one or more
of the parties, the question is one that the arbitral tribunal was asked to
determine, and on the basis of the findings of fact in the award the decision
of the arbitral tribunal on the question is obviously wrong or the question
is one of general public importance and the decision of the arbitral tribunal
is at least open to serious doubt and, despite the agreement of the parties
to resolve the matter by arbitration, it is just and proper in all the circum-
stances for the court to determine the question. The order made on such
an application is appealable only with the further leave of the Court. A fur-
ther appeal to the Court of Appeal is possible with the leave of the Court
of Appeal, but the Court of Appeal may only grant leave if it is satisfied
that the point of law concerned is one of general importance, or that there
is some other special reason that it should be considered by the Court of
Appeal. Final appeal rests with the Privy Council.

31 What procedures exist for enforcement of foreign and
domestic awards?

An award made by the arbitral tribunal pursuant to an arbitration agree-
ment may, with leave of the Court, be enforced in the same manner as a
judgment or order of the Court to the same effect. Where leave is given,
judgment may be entered in terms of the award. Leave to enforce an award
shall not be given where, or to the extent that, the person against whom it
is sought to be enforced shows that the arbitral tribunal lacked jurisdiction
to make the award. In relation to foreign arbitral awards, the provisions of
the Foreign Arbitral Awards Enforcement Law, 1997 enact the New York
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards into Cayman Islands law. An action on the award may also be com-
menced by writ.

32 Canasuccessful party recover its costs?

Unless a contrary intention is expressed, every arbitration agreement shall
be deemed to include a provision that the costs of the arbitration shall be in
the discretion of the arbitral tribunal. The tribunal would usually follow the
same principles as to the award of costs as applied by a Grand Court judge.

Alternative dispute resolution

33 Whattypes of ADR process are commonly used?Isa
particular ADR process popular?

ADR s a relatively new concept in the Cayman Islands, and is taking some
time to reach critical mass. There is a Cayman Islands specific association
of mediators and arbitrators, which is willing to act as an appointing body
(www.ciama.ky), but the number of appointments has so far been quite
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small. A mediation scheme for family cases is currently being developed
by the Judicial Administration. A small number of commercial mediations
take place, but they are by their nature, confidential, and it is difficult to
obtain firm information on numbers.

34 Isthere arequirement for the parties to litigation or
arbitration to consider ADR before or during proceedings?
Can the court or tribunal compel the parties to participate in
an ADR process?

There is currently no mandatory requirement to attempt ADR prior to or

during litigation or arbitration and no power to compel parties to attempt it.
Parties may bind themselves by contract to do so if they wish. If requested

by all parties, the Court or tribunal may stay the proceedings for ADR to
be attempted.

Miscellaneous

35 Arethere any particularly interesting features of the dispute
resolution system not addressed in any of the previous
questions?

It is noteworthy that, unlike some other Caribbean jurisdictions, the
Cayman Islands has not adopted a form of the 1999 English Civil Procedure
Rules, and still relies upon the 1999 Rules of the Supreme Court of England
and Wales, modified accordingly, for the basis of its Grand Court Rules.
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